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provide a letter of concurrence which
completes informal consultation.

(ii) The project sponsor must prepare
a Biological Assessment unless the
consulted agency indicates that the
proposed project is not likely to ad-
versely affect a specific listed species
or its designated critical habitat. The
Biological Assessment must contain
the following information for each spe-
cies contained in the consulted agen-
cy’s species list:

(A) Life history and habitat require-
ments;

(B) Results of detailed surveys to de-
termine if individuals, populations, or
suitable, unoccupied habitat exists in
the proposed project’s area of effect;

(C) Potential impacts, both beneficial
and negative, that could result from
the construction and operation of the
proposed project, or disturbance associ-
ated with the abandonment, if applica-
ble; and

(D) Proposed mitigation that would
eliminate or minimize these potential
impacts.

(iii) All surveys must be conducted
by qualified biologists and must use
FWS and/or NMFS approved survey
methodology. In addition, the Biologi-
cal Assessment must include the fol-
lowing information:

(A) Name(s) and qualifications of per-
son(s) conducting the survey;

(B) Survey methodology;

(C) Date of survey(s); and

(D) Detailed and site-specific identi-
fication of size and location of all areas
surveyed.

(iv) The project sponsor must provide
a draft Biological Assessment directly
to the environmental staff of the Office
of Energy Projects for review and com-
ment and/or submission to the con-
sulted agency. If the consulted agency
fails to provide formal comments on
the Biological Assessment to the
project sponsor within 30 days of its re-
ceipt, as specified in 50 CFR 402.120, the
project sponsor may notify the Direc-
tor, OEP, and follow the procedures in
paragraph (c) of this section.

(v) The consulted agency’s comments
on the Biological Assessment’s deter-
mination must be filed with the Com-
mission.

(c) Notification to Director. In the
event that the consulted agency fails
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to respond to requests by the project
sponsor under paragraph (b) of this sec-
tion, the project sponsor must notify
the Director of the Office of Emnergy
Projects. The notification must include
all information, reports, letters, and
other correspondence prepared pursu-
ant to this section. The Director will
determine whether:

(1) Additional informal consultation
is required,;

(2) Formal consultation must be ini-
tiated under paragraph (d) of this sec-
tion; or

(3) Construction may proceed.

(d) Procedures for formal consultation.
(1) In the event that formal consulta-
tion is required pursuant to paragraphs
(D)(B)(v) or (c)(2) of this section, the
Commission staff will initiate formal
consultation with the FWS and/or
NMF'S, as appropriate, and will request
that the consulted agency designate a
lead Regional Office, lead Field/Dis-
trict Office, and Project Manager, as
necessary, to facilitate the formal con-
sultation process. In addition, the
Commission will designate a contact
for formal consultation purposes.

(2) During formal consultation, the
consulted agency, the Commission, and
the project sponsor will coordinate and
consult to determine potential impacts
and mitigation which can be imple-
mented to minimize impacts. The Com-
mission and the consulted agency will
schedule coordination meetings and/or
field visits as necessary.

(3) The formal consultation period
will last no longer than 90 days, unless
the consulted agency, the Commission,
and project sponsor mutually agree to
an extension of this time period.

(4) The consulted agency will provide
the Commission with a Biological
Opinion on the proposed project, as
specified in 50 CFR 402.14(e), within 45
days of the completion of formal con-
sultation.

[Order 603, 64 FR 26617, May 14, 1999, as

amended by Order 699, 72 FR 45328, Aug. 14,
2007]

§380.14 Compliance with the National
Historic Preservation Act.

(a) Section 106 of the National His-
toric Preservation Act, as amended (16
U.S.C. 470(f)) (NHPA), requires the
Commission to take into account the
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effect of a proposed project on any his-
toric property and to afford the Advi-
sory Council on Historic Preservation
(Council) an opportunity to comment
on projects if required under 36 CFR
800. The project sponsor, as a non-Fed-
eral party, assists the Commission in
meeting its obligations under NHPA
section 106 and the implementing regu-
lations at 36 CFR part 800 by following
the procedures at §380.12(f). The project
sponsor may contact the Commission
at any time for assistance. The Com-
mission will review the resultant fil-
ings.

(1) The Commission’s NHPA section
106 responsibilities apply to public and
private lands, unless subject to the pro-
visions of paragraph (a)(2) of this sec-
tion. The project sponsor will assist
the Commission in taking into account
the views of interested parties, Native
Americans, and tribal leaders.

(2) If Federal or Tribal land is af-
fected by a proposed project, the
project sponsor shall adhere to any re-
quirements for cultural resources stud-
ies of the applicable Federal land- man-
aging agencies on Federal lands and
any tribal requirements on Tribal
lands. The project sponsor must iden-
tify, in Resource Report 4 filed with
the application, the status of cultural
resources studies on Federal or Tribal
lands, as applicable.

(3) The project sponsor must consult
with the SHPO(s) and THPOs, if appro-
priate. If the SHPO or THPO declines
to consult with the project sponsor, the
project sponsor shall not continue with
consultations, except as instructed by
the Director of the Office of Energy
Projects.

(4) If the project is covered by an
agreement document among the Com-
mission, Council, SHPO(s), THPO(s),
land-managing agencies, project spon-
sors, and interested persons, as appro-
priate, then that agreement will pro-
vide for compliance with NHPA section
106, as applicable.

(b) [Reserved]

[Order 603, 64 FR 26618, May 14, 1999, as

amended by Order 699, 72 FR 45329, Aug. 14,
2007; Order 756, 77 FR 4895, Feb. 1, 2012]

§380.15

§380.15 Siting and maintenance re-
quirements.

(a) Avoidance or minimization of ef-
fects. The siting, construction, and
maintenance of facilities shall be un-
dertaken in a way that avoids or mini-
mizes effects on scenic, historic, wild-
life, and recreational values.

(b) Landowner consideration. The de-
sires of landowners should be taken
into account in the planning, locating,
clearing, and maintenance of rights-of-
way and the construction of facilities
on their property, so long as the result
is consistent with applicable require-
ments of law, including laws relating
to land-use and any requirements im-
posed by the Commission.

(¢c) Landowner mnotification. (1) No
maintenance activity that involves
ground disturbance is authorized un-
less a company makes a good faith ef-
fort to notify in writing each affected
landowner, as noted in the most recent
county/city tax records as receiving
the tax notice, whose property will be
crossed or used as a result of the pro-
posed activity, at least five days prior
to commencing any activity under this
section. For an activity required to re-
spond to an emergency, the five-day
prior notice period does not apply. The
notification shall include at least:

(i) A brief description of the activity
and the effect the activity may have on
the landowner’s property;

(ii) The name and phone number of a
company representative who is knowl-
edgeable about the project; and

(iii) A description of the Commis-
sion’s Dispute Resolution Division
Helpline, which an affected person may
contact to seek an informal resolution
of a dispute as explained in section
1b.21(g) of the Commission’s regula-
tions (18 CFR 1b.21(g)) and the Dispute
Resolution Division Helpline number.

(2) ‘‘Affected landowners’ include
owners of property interests, as noted
in the most recent county/city tax
records as receiving tax notice, whose
property is directly affected (i.e.
crossed or used) by the proposed activ-
ity, including all rights-of-way, facility
sites (including compressor stations,
well sites, and all above-ground facili-
ties), access roads, pipe and contractor
yvards, and temporary work space.
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